
Any person who has special needs while attending this meeting or needs agenda materials for this meeting should contact the City Clerk as 

soon as possible to ensure a reasonable accommodation can be made. The City Clerk can be reached by telephone at (715) 346-1569, TOD 

#346-1556, or by mail at 1515 Strongs Avenue, Stevens Point, WI 54481 

Copies of ordinances, resolutions, reports, and minutes of the committee meetings are on file at the office of the City Clerk for inspection 

during normal business hours from 7:30 A.M. to 4:00 P.M. 

 

BOARD OF PUBLIC WORKS MEETING AGENDA 

Monday, June 10, 2013 – 6:55 p.m. 

(or immediately following previously scheduled meeting) 

Lincoln Center, 1519 Water Street 

Stevens Point, WI  54481 

 

[A quorum of the City Council may attend this meeting] 

 

CONSIDERATION AND POSSIBLE ACTION ON THE FOLLOWING: 

 

1. Approval to purchase 10 pickup trucks from Scaffidi Motors, Inc. and a used van 

from Gold Key Motors, Inc. for the Park’s Department. 

2. Approval of ordinance amendment in response to the changes in parking protocol 

on Minnesota Avenue between Main Street and Prais Street. 

3. Approval of design services contract with 5 Bugles Design pertaining to upgrades 

for Fire Station #1. 

4. Discussion regarding parking issues within the City and potential long term solutions. 

5. Approval to advertise for additional pavement maintenance projects. 

6. Discussion of street lighting request. 

7. To accept the Director’s Report and place it on file. 

8. Adjournment. 
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City of Stevens Point 
1515 Strongs Avenue 
Stevens Point, WI 54481-3594 

To The Board of Of Public Works, 

Department of Public Works 
Engineering 
Phone: 715-346-1561 
Fax: 715-346-1650 
Streets/Fleet 
Phone: 715-346-1537 
Fax: 715-346-1687 

June 3, 2013 

This year the 12 Parks Department 2001 pickups and the CA3 1988 van were 

scheduled for replacement. Quotes were requested from all local dealerships. 

Only one responded by the May 31 due date. That quote is: 

Scaffidi Motors, Inc 12 assorted Ford pickups $243,922.00 

Neither Len Dudas Motors nor Courtesy Motors submitted quotes. 

Due to budgetary constraints, this item was trimmed to $200,000. Our 

recommendation, therefore, is the purchase of 10 pickups from Scaffidi Motors, 

Inc, in the amount of 206,665.00, and one used van from Gold Key Motors in the 

amount of $12,000.00, excess and equipping to be covered by our used 

equipment resale account. 

This arrangement pushes the Willett and Cemetery trucks back for at least a year, 

but provides for the Parks Department's most critical needs this year. 

Sincerely, 

Dennis Laidlaw 

Superintendent of Streets 

City of Stevens Point 

stevenspoint.com 



City of Stevens Point  

1515 Strongs Avenue  

Stevens Point, WI 54481-3594 

 

Public Works 
Engineering Department 

 
Phone: 715-346-1561 

Fax:     715-346-1650 

 

s t e v e n s p o i n t . c o m  

 

June 5, 2013 

 

 

 

RE: REVISIONS TO CHAPTER 9, REVISED MUNICIPAL CODE 

 

To the Board of Public Works: 

 

After receiving public input and further consideration from the Board of Public 

Works and the Common Council regarding a restricting of parking on Minnesota 

Avenue between Main Street and Prais Street when special events are occurring 

at Goerke Park and the Willet Arena.  The classification of “special events” shall be 

determined at the staff level or per request.  

 

Therefore, the Public Works Department recommends that the following 

subsection of Chapter 9, Section 9.05(q) be created: 

 

Section 9.05(q) Miscellaneous Parking Restrictions 

6.   No Parking shall be allowed on the east side of Minnesota Avenue from a point 

131 feet north of the intersection of Main Street to a point 111 feet south of the 

intersection of Prais Street when event no parking signs are in use. 

    
Scott Schatschneider     Thomas Zenner 

Director of Public Works    Assistant Chief 

        Police Department 
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ORDINANCE AMENDING THE REVISED MUNICIPAL CODE OF THE 

CITY OF STEVENS POINT 

 

The Common Council of the City of Stevens Point do ordain as follows: 

 

SECTION I: That subsection 6 of Chapter 9, Section 9.05(q) of the Revised 

Municipal Code, Miscellaneous Parking Restrictions is hereby create 

to read as follows: 

 

9.05(q) 6.  No Parking shall be allowed on the east side of Minnesota 

Avenue from a point 131 feet north of the intersection of Main Street 

to a point 111 feet south of the intersection of Prais Street when 

event no parking signs are in use. 

 

SECTION II: These ordinance changes shall take effect upon passage and 

 publication. 

 

            

    APPROVED:  ____________________________________ 

      Andrew Halverson, Mayor 

 

 

    ATTEST: __________________________________________ 

      John Moe, City Clerk 

 

 

 

 

Dated:  June 5, 2013 

Approved:  June 17, 2013 

Published:  June 21, 2013 
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FIVE 
BUGLES 

June 3, 2013 

Scott Schatschneider 

Director of Public Works 

City of Stevens Point 

1515 Strongs Ave 

Stevens Point, WI 54481 

Tracey Kujawa 

Fire Chief 

City of Stevens Point 

1701 Franklin Street 

Stevens Point, WI 54481 

Re: Stevens Point Fire Station Remodel 

Dear Director Schatschneider and Chief Kujawa: 

Banbury Place Building 004, Suite 202, Mailbox 2 

800 Wisconsin Street Eau Claire, WI 54703-3521 

715.832.4848 Fax 715.832.4850 

FiveBuglesDesign.com 

Thank you both for clearing your schedules on such short notice. I appreciated discussing the 
Fire Station scope of work in detail with you. We look forward to working with the City's staff on 
this project and are grateful for the opportunity the City has given our firm. We intend to provide 
you with an excellent project. 

It is our understanding the City Council has approved remodeling the existing Fire Station with a 
total project cost of $300,000. It is our recommendation to provide the city with a base bid 
project, coupled with a number of alternate bids to ensure the City receives the best value. It is 
anticipated our scope will include: 

1. A total demolition of upper level toilet/ shower facilities, with renovation to correct leaking 
plumbing issues as well as gender equity issues. 

2. Replacement of all exterior windows. 

3. Remodeling to the great extent possible ofthe lower lever administration area and staff training 
area. 

Per our discussions, we have witnessed very aggressive bidding in recent months. In order to take 
advantage of the current bidding climate we recommend providing design documents with an 
estimated cost of $350,000 and back out a number of alternate bids to allow us to stay within budget. 

Letter of Proposal 
6/3/2013 

Page 1 of 2 

architecture • planning • interior design 

City of Stevens Point 
Fire Station Remodel 

Architectural Design Group, LLC I Building D04 Suite 202 I Mailbox 2 I 800 Wisconsin St I Eau Claire, WI 54703 

Phone: 715.832.4848 I Fax: 715.832.4850 J www.adg-architects.com 
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Our proposed project schedule includes the following benchmarks: 
June 3, 2013 

Provide proposal to the City Council. 

June 18, 2013 
Conduct site and facility documentation and field measurements by architectural, plumbing, 
mechanical, and electrical technicians. 
Conduct Architectural Programming with Steve Gausman and Ed Mishefske at 1 PM. 

July 2, 2013 10:15 AM 
Conduct initial Schematic Design review meeting with staff. 

July 14,2013 10:15 AM 
Design review meeting. 

August 12, 2013 10:15 AM 
Conduct final design review meeting. 

September. 
Ad for bids. 

October. 
Commence construction. 

December 1 
Complete construction. 

Compensation 
ADG proposes to provide the described scope of services for a lump fee of $35,000, plus reimbursable 
expenses. Reimbursable expenses to include mileage, printing costs, material testing, and agency 
approval fees. As part of our proposal, Five Bugles with provide architectural programming in order to 
prioritize departmental needs. 

I hope you find this proposal meets your needs. Please feel free to contact me if you need additional 
information. 

Sincerely, 

Architectural Design Group, llC 

Steve Gausman 

Owner- Principal 

C: ADG File 

Letter of Proposal 
6/3/2013 

Page 2 of 2 

architecture • planning • interior design 

City of Stevens Point 
Fire Station Remodel 

Architectural Design Group, LLC I Building 004 Suite 202 I Mailbox 2 I 800 Wisconsin St I Eau Claire, WI 54703 

Phone: 715.832.48481 Fax: 715.832.4850 I www.adg-architects.com 
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City of Stevens Point 
1515 Strongs A venue 

Public Works 
Engineering Department 

Stevens Point, WI 54481-3594 
Phone: 715-346-1561 
Fax: 715-346-1650 

June 5, 2013 

TO: Board of Public Works 

FROM: Parking Discussion Group (Sally McGinty, Carol Grubba, Michael 
Ostrowski, Scott Schatschneider, Thomas Zenner) 

RE: Parking within the City of Stevens Point 

The topic of parking has been somewhat of an issue at certain locations and at 
different times in the City. Most recently, parking issues surfaced that involved multiple 
City departments. As a result, a working group has been created to look at and 
attempt to resolve certain parking issues. The goal of the group is to identify the causes 
of current parking issues and bring potential solutions forward. 

Since the initial meeting in December, key issues associated with parking in the City 
have been identified: 

• On street parking serves a very important role within the community whether it is 
safety or convenience or efficiencies when accessing local businesses. 

• Staff receives more complaints regarding parked vehicles throughout the year 
near the UWSP & St. Michael campuses than anywhere else. 

• The area adjacent to UWSP & St. Michaels is congested and is hard to enforce 
from two general standpoints: 

1 . Two hour parking areas: They were intended to prevent long term parking 
by discouraging hospital employees and students from parking 
immediately adjacent to the hospital and campus. However, both 
students and hospital employees move their vehicles approximately 
every two hours to the next open parking stall to avoid the two hour 
parking ordinance. 

2. The amount of parking enforcement needed to monitor not only the area 
adjacent to the hospital but the UWSP campus in general is challenging. 

• The City incurs a cost to provide not only on street parking but also the City's 
parking lots (signage, pavement marking, pavement, curb and gutter, 
enforcement, plowing, sweeping, etc.) 

• Currently, the City has a staff of one employee dedicated to parking 
enforcement. 

stevenspoint.com 
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The area surrounding UWSP has been one of the focus points of the group. Our parking 
group has been in contact with the staff at UWSP as part of our investigation and we 
have had face to face meetings with UWSP & St. Michaels in an attempt to better 
understand their current situation. 

From our discussions we've learned that UWSP has significant plans for future student 
enrollment growth and expansion I upgrading of the campus. For example, in the fall 
of 2014 UWSP will begin constructing a new science building that will eliminate Lot X 
and in turn eliminate 345 parking stalls. UWSP understands that this will create an 
additional shortage of parking stalls. This situation will create more of a burden on the 
City in terms of enforcement and finding solutions when concerns are raised. We've 
also learned that St. Michaels understands they also have parking issues. St. Michaels is 
continuously looking internally to use their existing space better to improve parking. 

When our group came together to talk about potential solutions our focus kept coming 
back to enforcement. And the reason we kept coming back to enforcement is 
because that is really the one area that can be improved upon. Our current 
enforcement includes older meters and one parking enforcement officer. 

The meters we currently have are 10 years old and due to their age are inefficient. 
Examples of this inefficiency are collecting coins into a steel cup, one meter per one 
stall; inspection of the meter still needs to be physically done. Given our staffing level 
and the amount of time spent on the existing parking meters only magnifies the current 
situation. 

Parking meters have evolved over the last 1 0 years. One concept in the on-street 
parking industry is multi-space pay stations or kiosks. Parking kiosks will accept debit 
and credit cards, and are able to communicate with smartphone applications and 
can service up to an entire block of parking stalls. Current technology would allow our 
parking officer to drive past vehicles and with a scanner determine who is in violation. 

We understand the parking topic has been in discussion for some time and there may 
not be a perfect solution. However, we do feel that with better tools we would be able 
to manage what we currently have far better. There are other options available that 
may be more efficient and effective. That is why we are asking for permission to have a 
company in this industry give a presentation at the July Board of Public Works and to 
consider what may or may not be an option for the City. 

Sincerely, 

Scott Schatschneider 
Director of Public Works 

'#1~ eJ.u~uJ1VA,. 
Michael Ostrowski 
Director of Community Development 

;r-
Thomas Zenn 
Assistant Chief Police Dept. 

S'r[ ,A._d/ 
Sally McGinfV 
Director of Emergency Mgmt. 



City of Stevens Point  

1515 Strongs Avenue  

Stevens Point, WI 54481-3594 

 

Public Works 
Engineering Department 

 

Phone: 715-346-1561 

Fax:     715-346-1650 

 

s t e v e n s p o i n t . c o m  

 

June 5, 2013 

 

 

 

TO:  Board of Public Works 

 

FROM: Scott Schatschneider, Director of Public Works 

 

RE:  Additional Pavement Maintenance Projects 

 

 

The City has previously awarded a pavement maintenance (chipseal overlay) 

contract earlier this year.  However, with the Ellis Street project coming in under 

budget and the utility (water, sewer and storm sewer) portion of the cost share 

being significantly higher than estimated, there is approximately $300,000 

available for additional pavement maintenance projects.   

 

The Public Works Department is asking for approval to advertise for a second 

round of streets for pavement maintenance and to use the remaining dollars 

from the Ellis Street project to fund the additional pavement maintenance 

projects.      

 

Sincerely, 

 
Scott Schatschneider 

Director of Public Works 
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City of Stevens Point  

1515 Strongs Avenue  

Stevens Point, WI 54481-3594 

 

Public Works 
Engineering Department 

 

Phone: 715-346-1561 

Fax:     715-346-1650 

 

s t e v e n s p o i n t . c o m  

 

June 5, 2013 

 

 

 

TO:  Board of Public Works 

 

FROM: Scott Schatschneider, Director of Public Works 

 

RE:  Future consideration of street lighting project (see attached map) 

 

 

The Public Works Department had been contacted by Alderperson 

Trzebiatowski regarding the consideration of creating a street lighting project for 

2014 in the area highlighted on the map that is attached to this memo.   

 

The Public Works Department has been contacted previously prior to this request 

by residents of these neighborhoods expressing concern over nonexistent street 

lighting and the obvious safety hazard that is created for pedestrians and 

bicyclists on the edge of the road. 

 

The Engineering Department along with WPS would be able to research the 

existing situation and determine what lighting solution would be appropriate 

and acceptable to these neighborhoods and provide have initial installation 

costs along with ongoing usage and maintenance costs.    

 

Sincerely, 

 
Scott Schatschneider 

Director of Public Works 
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City of Stevens Point 
1515 Strongs Avenue 
Stevens Point, WI 54481-3594 

June 3, 2013 

DIRECTOR OF PUBLIC WORKS REPORT 
Scott Schatschneider 

1. Engineering Division 

Public Works 
Engineering Department 

Phone: 715-346-1561 
Fax: 715-346-1650 

• McDill Dam Operation: The McDill Pond refilling was completed on Saturday, 
May 24th with a water elevation of 1 065.17. This water elevation is the 
recognized full pond level. I would like to acknowledge and thank Matt Saloun 
from the Village of Whiting for operating the gates on the dam in order to obtain 
the correct water elevation. Matt has been very helpful in educating the City 
on certain nuances as far as operation and what to watch for. Matt will 
continue to be a resource for us in answering questions that we may have until 
we are comfortable with the operation and maintenance procedures for the 
dam. 

• Business 51 Status Report: The second Public Informational Meeting was held on 
Thursday, May 161h at Jefferson Elementary, approximately 70-80 people were 
in attendance. There were questions and comments regarding the preliminary 
design alternatives and how these alternatives would impact homes and 
businesses. The next step in the design process will be to take all of the 
feedback regarding the preliminary design alternatives and begin to refine 
and/or create new alternatives and present those alternatives at a third Public 
Informational Meeting that will be held this fall. 

• Ellis Street Design: At the time of writing this report some minor removal work is 
scheduled to begin on Thursday, June 6th with no impacts to traffic on Division 
Street. Work will officially begin on Monday, June 1 01h. Division Street is 
scheduled to be closed at Ellis Street beginning at 6:00a.m. on Monday, June 
1Oth. 

• Fire Station # 2: Repairs to the roof have been completed and discussion is still 
ongoing regarding repayment to the City with the architectural firm and the 
general contractor who was in charge of the construction. 

stevenspoint.com 



 

 

 Seawall Schedule Checklist 

 

 AGENCY   TASK     APPROXIMATE DATES 

 AECOM/GEI  Stability Analysis to FERC  Friday, Sept. 14th  

         (up to 90 days for review 

          and approval) 

 AECOM   CLOMR to DNR   2nd half of Dec. 

         (up to 90 days for review 

          and approval) 

 

 

 AECOM   CLOMR to FEMA   Monday, March 18th  

(up to 90 days for review 

and approval) 

 

 NewPage  QCIP back to FERC  June 26th  

 (Tom Witt)       (up to 60 days for review 

          and approval) 

 

 City/NewPage  City accepts/allocates  Early September  

    Construction money and 

    Bidding/awarding of contracts 

    with NewPage and construction  

    begins 

 NewPage  Final drawings/”asbuilts”  November 15th 

    Submitted to FERC for   (Completion) 

    Federal/licensing 

 

On Thursday, May 16th the City received the letter from FEMA that we had been 

waiting for.  FEMA stated that the proposed project meets the minimum 

floodplain management criteria of the National Floodplain Insurance Program 

(NFIP).  As a result, we are onto the next step of submitting the QCIP to FERC and 

the project is still on schedule to be built this fall.   

 

 WisDOT traffic counts - State Hwy 66/Centerpoint Drive/Clark Street:  Met with 

DOT and discussed general potential scenarios and DOT construction cycles 

and when any type of project may be scheduled.  A follow up meeting will 

need to be scheduled to look at different timelines. 
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 Additional Ongoing Director\City Engineer\City Surveyor Projects 

 

o The Public Works Department will be advertising for the following projects: 

1. Shopko Parking Lot (west half) this project was approved and budgeted 

for as part of the 2013 borrowing note.  The City’s estimated cost for the 

project is approximately $ 215,000.00. 

2. Pavement Maintenance Overlays this project was also approved as part 

of the 2013 borrowing note. 

    

 Legislative News:  As an attachment to the Director’s Report I have included a 

copy of the Municipal Law News Letter (MLNL).  The MLNL is a bimonthly 

newsletter that highlights legislative news related to public works departments or 

operations.  I have included this month’s copy because the issue of relocating 

facilities within public right of way at the municipality’s expense is a major issue 

and will increase the cost of every reconstruction project the City performs.  Ellis 

Street would have cost the City an estimated additional $100,000.00.  Please 

read the attached article and contact the appropriate representatives. 

 

2. Streets Division 

 

 Street work 

 

o Continued Garbage and Recycling operations. 

o Sign work continued. 

o Street lamp maintenance continued. 

o Pit operations continued. 

o Patching continued. 

o Crackfilling begun. 

o Curb Repairs begun. 

o First pass Street Sweeping completed. Second pass in progress. 

o Painting operations begun. 

 

 Equipment maintenance/garage 

 

o There were a total of 109 repair orders completed in the month of May.  

When broken down by department there were; 

   

    Engineering    2 

Police     10 

    Parks     24 

    Fire     7 

    Streets    63 

    Water/Waste water  3 
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 Other activities include;  

 

o Signs, posts, barricades, and flags: 

1. 48 signs were replaced or added, 3 because of accidents, 31 for usual 

maintenance, 3 signs were moved, 10 new signs were put up and 1 

because of vandalism. 

2.  15 poles were replaced or added, 5 because of accidents, 6 for usual 

maintenance, 1 was moved, 2 new poles were added and 1 because of 

vandalism. 

3.  American flags were put up and taken down for Memorial Day. 

 

 Garbage/recycling/yard waste/drop-off 

o Garbage and recycling carts repaired/replaced/distributed as needed. 

o Regular solid waste collection completed. 

o Regular recycling collection completed. 

o City drop-off operations were completed. 

 

 Leave 

o 4 floating holidays, 3 funeral days, 11 days 7.5 hours sick, 61 days 7.5 hrs 

vacation and 8 days of work comp. were utilized. 
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Volume 19, Issue 3, May/June 2013 

IN THIS ISSUE 
• Attempt to Kill Milwaukee 

Streetcar Project May Ultimately 
Impact All Public Works Projects 

• Notice Pleading and Relation 
Back Rules Apply to Special 
Assessment Appeals 

• Iowa Court Sides with Solar 
Panel Developer in Public Utility 
Definition Case 

Read us online at: 
boardmanclark.com/publications 

Attempt to Kill Milwaukee Streetcar 
Project May Ultimately Impact 

All Public Works Projects 
On May 9th, the Joint Finance 

Committee voted along party lines 
( 12-4) to approve a motion that is in
tended to force property taxpayers to 
pay the cost of relocating utility facili
ties to accommodate at least one type 
of municipal public improvement 
project in local rights-of-way. The 
motion was proposed by Rep. Dale 
Kooyenga (R-Brookfield), who draft
ed the measure with the intent of kill
ing the City of Milwaukee's streetcar 
project. Ostensibly, the measure is to 
spare the customers of We Energies, 
AT&T, Time Warner, and other such 
companies from having to pay for the 
companies' relocation costs associat
ed with the streetcar project, by autho
rizing the Public Service Commission 
("PSC") to void any municipal regula
tion that would require a utility to pay 
for the cost to relocate its facilities to 
accommodate an urban rail project. 

The City of Milwaukee is mov
ing forward with a modem streetcar 
line that will run from the city's lower 
east side to the Milwaukee Intermodal 
Station. The $64.6 million project 
is funded in part by a $54.9 million 
federal grant, with the remaining $9.7 
million coming from tax incremental 
financing. The city is currently work
ing with potentially affected utilities 
and companies to minimize possible 
utili ty impacts. 

The measure not only would ex
tend the scope of the PSC's author
ity over non-rate regulated telephone 
companies, but may also· extend the 
PSC's reach beyond municipal right
of-way regulations to encompass re
view of public improvement projects 
themselves. 

In so doing, the measure would 
aid investor-owned utilities, such as 
We Energies, in their long fought 
campaign to shift their relocation cost 
burden onto property taxpayers. Tn 
2006, for example, Wisconsin Public 
Service Corporation, a large investor
owned utility located in Green Bay, 
sought to enlist the PSC's help in this 
campaign, bringing a complaint be
fore the Commission challenging the 
allocation of relocation costs associ
ated with various street and sewer im
provement projects in three different 
communities. The utility argued that 
the utility relocation costs associated 
with the public works projects should 
be borne by property taxpayers, rather 
than the company's ratepayers. While 
the PSC ultimately dismissed the com
plaints, the PSC's decisions in these 
matters opened the door to Commis
sion review of public works projects 
to determine whether utility ratepay
ers or city taxpayers should pay to re
locate utility facilities. 

Continued on page 2 



17 

Notice Pleading and Relation 
Back Rules Apply to Special 

Assessment Appeals 

In a decision recommended for publication, the court of 
appeals recently held that the notice pleading and relation 
back doctrines of sections 802.02( 1) and 802.09 apply to 
special assessment appeals. Nevertheless, in a split 2-1 de
cision, the court found that the amended complaint did not 
relate back under the particular facts. CED Properties, LLC 
v. City of Oshkosh, Appeal No. 2012AP5 (May I , 2013). 

Oshkosh levied specia l assessments for a street im
provement project. CEO owns a comer property at the 
intersection of Jackson Street and Murdock Avenue, both 
of which were being improved. The city's resolution pro
viding for the assessments stated that they "are hereby 
combined as a single assessment", but went on to state that 

"any interested property owner shall be entitled to object 
to each assessment separately or both assessments, jointly 
... " The Jackson Street and Murdock Avenue assessments 
were listed as separate items with separate and different 
assessment amounts. 

The city's resolution was passed and published on July 
27 and 3 1, 20 I 0, respectively. CEO filed a notice of ap
peal and complaint with the circuit court on September 23, 
201 0--within the 90 days required by statute. The com
plaint listed the property's Jackson Street address and tax 
parcel number. It also rec ited the amount of the assess
ment for the Murdock Avenue improvement, but not for 
the Jackson Street p011ion. The complaint alleged that the 
Murdock Avenue amount was "for the street repair of the 
Jackson Street-Murdoch Avenue intersection improvement 

project." On June 28, 20 II , CED filed an amended com
plaint that modified each paragraph to specifically refer to 

the Jackson Street assessment. 
At the circuit court, the city conceded that the as

sessment process was procedurally flawed and consented 
to summary judgment for CED on the Murdock Avenue 
amount. It sought summary judgement in its favor on the 
Jackson Street assessment on the ground that the amended 
complaint was untimely. 

The majority and dissent agreed that the notice plead

ing and re lation back rules apply to special assessments 
under section 66.0703. The rationale was simple. Section 
801.01(2) provides that Chapters 801 through 847 gov
ern practice and procedure in the circuit courts for spe
cial proceedings as well as civil actions--unless the stat
utes governing the particular type of special proceedings 
provide otherwise. An appeal of a specia l assessment is a 

Page 2, Municipal Law Newsletter, May/June 2013 

special proceeding. Section 66.0703 does not contravene 

the pleading rules of Chapter 802. Therefore, the notice 
pleading and relation back rules apply to appeals of special 
assessments. 

The dispute between the majority and dissent focused 
on whether the original complaint was sufficient to refer to 
the assessments for both streets. For an amended complaint 
to relate back to a prior complaint for purposes of the date 
of filing, the original complaint must have given the defen
dant notice of the facts underlying the claims. The majority 
cited the specific reference in the original complaint to the 
amount for Murdock Avenue and the absence of a similar 
reference to the Jackson Street amount. In addition, the 
majority focused on the part of the resolution permitting 
appeals of individual assessments. The dissent criticized 
the resolution as being contradictory and confusing. Based 
on the liberal notice pleading rule requiring a complaint 
to be read in the light most favorable to the plaintiff, the 

dissent would have found that the reference in the original 
complaint to the project at the intersection was sufficient to 
put the city on notice that the appeal concerned both streets. 

- Mark J. Steichen 

Attempt to Kill Milwaukee Streetcar Project 
Continued from page l 

The League of Wisconsin Municipalities expressed 
its concern about the potential statewide impact of the 
measure. In a letter to the Joint Finance Committee, the 
League's Curt Witynski stated that the League opposed the 
motion because it was an attempt to change long-standing 
law goveming utility use of public rights-of-way. That law 
mandates that utilities pay their own relocation costs to ac
commodate public works projects so that taxpayers are not 
further subsidizing private companies' use of the streets. 

Mr. Witynski also expressed the League's concern that 
any expansion of the PSC's authority "would g ive inves
tor-owned uti lities great leverage over municipalities by 
threatening to bring particular public works projects before 
the PSC. We fear that utilities will routinely second-guess 
a municipality's detennination that a particular street, sew
er, water, or stom1water reconstruction project is necessary 
for the health, safety, and public welfare." 

The relocation cost issue with respect to the Milwaukee 
Streetcar project is currently pending before the PSC. The 
City has asked the PSC to dismiss the case on the grounds 
that the uti lities have failed to articulate a remedy that the 
Commission has the authority to impose and for lack of 
jur isdiction. The PSC has yet to rule on the City's motion. 

- Anita T. Gallucci 

boardman & clarkup 
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Iowa Court Sides with Solar Panel Developer 
in Public Utility Definition Case 

In a case with potential region-wide repercussions 
for the promotion of third-party renewable energy devel
opment financing, an Iowa District Court has rejected a 
declaratory ruling by the Iowa Utili ties Board (TUB) and 
held that an Iowa solar panel installer would not be act
ing as a public utility by entering into a power purchase 
agreement (PPA) with the City of Dubuque (Dubuque 
or City) to sell solar electricity from an on-site PV solar 
power system installed on a municipally-owned build
mg. 

The case, SZ Ente1prises, LLC d/b/a Eagle Point 
Solar v. Iowa Utilities Board (case No. CVCV009 166, 
Fifth Judicial Distr. of IA, March 29, 2013), first arose 
when the local incumbent public uti lity provider, Inter
state Power & Light Company (IP&L), an affi liate of Al
liant Energy, opposed Dubuque's plans to promote sus
tainability by using a third party financing instrument to 
develop renewable resources. Rather than assume the 
risk of developing such resources through its own invest
ment, the City contracted with Eagle Point Solar (Eagle 
Point) to design, finance, install, operate and maintain a 
solar system to be located on City premises by using a 
long-tem1 PPA. The PPA allows the developer to utilize 
tax incentives unavailable to the City and is intended to 
lock in a $/kWh price for behind the meter renewable 
energy that could be used to offset the City's purchases 
from IP&L. 

When the utility raised questions at the City Council 
level, Eagle Point requested a declaratory ruling from the 
IUB seeking clarification on whether Eagle Point would 
be designated a "public utility" and "electric utility" un
der Iowa law and if so, whether it would therefore be 
prohibited from constructing solar facilities to serve the 
City within IP&L's exclusive service area. The IUB con
cluded that Eagle Point indeed would be a public utility 
under Iowa law, and thus prohibited from offering the 
services provided for under the PPA. Eagle Point then 
filed to obtain judicial review. 

According to the district court's decision, the IUB 
erred first by failing to apply Iowa supreme court prec
edent to the question of whether or not, by entering into 
the PPA with the City, Eagle Point wou ld be furnishing 
electricity "to the public." Adhering to such precedent, 
rooted in a 1923 United States Supreme Court case, and 
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taking what it characterized as a "practical approach," 
the court then proceeded to apply an eight factor test 
in concluding that entering into the PPA with Dubuque 
would not make Eagle Point function as a public utility. 

In its analysis, the court emphasized that, by locat
ing the facility on the customer side of the meter, the 
arrangement would have the effect of reducing the City's 
demand for utility-supplied electricity, without eliminat
ing it entirely. Thus the City would sti ll be connected to 
the grid and would still purchase and take energy from 
IP&L. In other words, in the court's view, the transac
tion is essentially an energy efficiency measure, not a 
competitive entry into an incumbent 's service territory: 
"It makes little sense to regulate Eagle Point as a public 
utility because the City is choosing to reduce its demand 
and energy use from the grid through a behind-the-meter 
renewable energy fac ility rather than behind-the-grid ef
ficiency measures." 

The court also cited the fact that the facility would 
be dedicated to a single customer on a single site, rather 
than be dedicated to public use or to a large segment of 
the population; as well as the developer's inability to ex
ercise market power or undem1ine the natural monopoly 
status of the incumbent provider. 

The court also found that the PPA would not, at least 
directly, contravene the legislature's policy of promoting 
the development of coordinated electric service at retail 
because it contemplates a high degree of coordination 
between the City, the developer and the utility; it does 
not require construction of additional utility infrastruc
ture; and it reduces transaction costs, thereby promoting 
economical and efficient electric service. 

Although the court's decision is expressly restricted to 
the facts and circumstances of the Eagle Point- Dubuque 
transaction, the court's use of a familiar test for making 
the public utility determination could have wider signif
icance, including in Wisconsin, where the state Public 
Service Commission recently has opined that Wiscon
sin law currently restricts use of third party renewable 
financing instruments because, in contrast to customer
owned, "self generation," such instruments effectively 
require the developer to function as a public utility. 
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